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In the year 2010, Kenya promulgated a new Constitution which introduced a two 
tier system of governance: the National Government and forty-seven (47) County 
Governments.  The Fourth Schedule of the Constitution assigns thirty-five (35) 

functions to the National Government under part one (1) and fourteen (14) functions 
to County Governments under part two (2). Devolved functions primarily focus on 
service delivery to the citizens. County Governments have been bestowed with both 
legislative and executive authority to facilitate the performance of their functions and 
exercise of their powers. 

It is however worth noting that despite the strides made in the country with respect 
to the devolved system of governance, existing and in force are still National laws 
that were enacted before the promulgation of the Constitution. Some of these laws 
undermine devolution by dint of the structures they had created and the powers 
they had conferred on various institutions, thereby impending devolution’s full 
implementation. On this premise, CoG and KLRC initiated the legal and policy audit 
aimed at scrutinizing National and County policies and laws with a view to establishing 
their alignment to the Constitution, specifically the devolved system of governance. 

The study reveals that there are a myriad of National laws and policies that are not 
in tandem with the Constitution. Some of the key recommendations highlighted in 
the report are that some National laws need to be repealed while others require 
amendments in order to ensure conformity with the Constitution. For stakeholders 
to improve the policy and legislative environment that devolution operates in, they 
should read the report and collaborate in its implementation.  This will ensure that 
both the National and County laws and policies conform to the letter and spirit of the 
Constitution, eventually leading to improved service delivery to the people of Kenya. 

Thank you!

H.E. Hon. FCPA Wycliffe Ambetsa Oparanya, EGH, CGJ

Chairman, Council of Governors

Foreword by Chairman, 
Council of Governors
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This Report is the product of a study commissioned by the Council of Governors 
(CoG) and the Kenya Law Reform Commission (KLRC) across seven sectors, 
the key objectives of which were to audit the county government policies 

and legislation with the view of analysing their compliance with the Constitution, to 
audit all the national policy and legislation with a view of ascertaining the extent to 
which they conform to the devolved system of governance and to identify gaps and 
challenges and make recommendations for harmonization and alignment. 

The sectors prioritized were Agriculture, Health, Natural Resource Management, Land 
and Physical Planning, Urban Development, Trade and Investment and Public Finance 
Management.

At this point in time, and while Kenya is still in transition from the old constitutional 
order to the new constitutional dispensation, it is clear from the Report that there 
are significant challenges around the extent of compliance with the laid down 
constitutional, legal and policy frameworks with respect to governance at both levels 
of government that need to be addressed. The Report provides the general trends 
that need to be tackled in the quest for compliance with the constitutional framework. 
Some of the notable findings include ambiguities in legislation, persistence of the 
old order in terms of laws, policies and practices across all sectors under review, 
inadequate consultation and cooperation between the two levels of government 
that can support and facilitate holistic development of laws and policies and a dearth 
of capacity to facilitate effective development of laws and policies that are clear, 
coherent, comprehensive and compliant with applicable constitutional provisions.

The Report has been enriched by the generous, earnest and thoughtful insights 
by sector experts through a peer review process. Further, the involvement of the 
stakeholders in reviewing the initial reports provided invaluable input in exploring 
together the serious topics that surround our common governance goal in addition 
to extensive discussion with the national and county government officials, civil 
society organizations, and representatives of the community-based organizations and 
networks that deal with sectoral governance issues.

Foreword by the 
Attorney General
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As stated above, I wish to reiterate that this Report presents a comprehensive audit 
of the national and county legislation and policy approach and reveals the gaps and 
challenges that need immediate attention in the process of developing sufficient and 
responsive laws and policies that will actualize the devolved system of governance 
and the country’s economic blue print, Vision 2030.

I wish to take this opportunity to sincerely thank the members of the team for their 
meritorious and sincere effort in writing this enlightening Report. My heartfelt 
gratitude also goes to the stakeholders and sector experts for their tireless efforts and 
enriching contribution and co-operation which led to the successful completion of the 
Report.

P. Kihara Kariuki

Attorney-General
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Devolution is one of the hallmarks of the Constitution of Kenya, 2010. Devolution 
has not only improved the economic and social welfare of people in many 
places, (some of which were traditionally marginalised), but has, to a great 

extent, increased the democratic space in our country, since the people  are now part 
of the decision-making processes.  As a country, we have indeed overcome several 
challenges and milestones in a bid to make the devolution dream a reality.

The Kenya Law Reform Commission (KLRC) is established by the Kenya Law Reform 
Commission Act, No. 19 of 2013 and is mandated to keep under review all the law and 
recommend its reform by undertaking research and comparative studies relating to law 
reform as well as related legislative impact assessments. The Commission also provides 
advice, technical assistance and information to the national and county governments 
with regard to the reform or amendment of any branch of law. The execution of this 
mandate includes undertaking a detailed audit of all the existing pieces of legislation, 
policies and administrative procedures and harmonizing them with the Constitution. 

The Council of Governors (CoG) conducted a baseline survey which revealed that most 
of the laws in respect of key devolved functions were largely not compliant with the 
Constitution of Kenya, and key devolution Articles including Articles 173, 174 and the 
Fourth Schedule to the Constitution which demarcates the functions to be undertaken 
by the national and county governments. As a consequence of the survey findings, 
the Commission in partnership with COG undertook an audit of the national and 
county policies and law across seven devolved sectors. The purpose of the audit was 
to analyse national and county policies and legislation to determine their compliance 
with the Constitution with particular reference to devolution.

The Audit Report is one among the initiatives that we hope will help policymakers 
and relevant institutions in their efforts to entrench devolution. The Report focuses 
on seven devolved sectors namely: Health, Public Finance Management, Agriculture, 
Trade and Investments, Land and Physical Planning, Urban Development and Natural 
Resource Management as provided in the Fourth Schedule to the Constitution. 

The Report documents the findings of the audit process in the identified seven 
sectors. It provides an analysis of the national and county policies and legislation and 

Foreword By 
Chairperson, Kenya Law 
Reform Commission
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identifies the gaps and challenges with these instruments of governance. It further 
outlines recommendations for harmonization and alignment which will inform the 
success of counties in implementing devolution and will ensure the achievement of 
the collective aspirations of Kenyans, given the critical role of devolution in our current 
dispensation. The publication of this Report is a culmination of a highly participatory 
and consultative process in line with the constitutional requirements of public and 
stakeholder participation and engagement.

Through this Report, the Commission and CoG will spearhead and undertake the 
proposed policy and legislative reforms in partnership with the relevant sector 
Ministries, Departments and Agencies (MDAs). The successful implementation of the 
Report therefore calls for a coherent and cross-sectoral approach and a coordinated 
response across all levels of government, private sector and other non-state actors. 
Towards this end, all MDAs at both levels of government are expected to work closely 
together to make the proposed recommendations a reality. Finally, in publishing this 
Report, the Commission and CoG reaffirm their unwavering commitment and support 
to ensure conformity with the Constitution and respect for devolution.

I would like to thank all those who contributed to the development of the Report and 
subsequent finalization in one way or the other. 

Thank you very much.

Mbage Ng’ang’a

Chairman KLRC
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The development and finalization of this Report benefited from the contribution 
of various institutions and individuals. Various stakeholders including Ministries, 
Departments and Agencies (MDAs) at both levels of Government, the Private Sector, 
Non-State Actors, Parliament and the Office of the Attorney-General were consulted 
and their views considered. The stakeholders interacted with the Draft Report and 
gave their practical position on the issues raised. We sincerely thank them all for their 
invaluable contribution.

The audit process that culminated into development and publication of this Report 
was made possible through the generous financial support of the United States 
International Development (USAID) through the Agile and Harmonized Assistance 
to devolved Institutions (AHADI) and the Danish International Development Agency 
(DANIDA) through the International Development Law Organization (IDLO), the 
United Nations Development Programme and the World Bank. We are forever grateful 
to Ms. Waceke Wachira, USAID-AHADI Chief of Party and Mr. Romualdo Mavedzenge, 
IDLO Kenya Country Director, and their respective committed teams for their patience 
especially during those times when processes slowed down.

We acknowledge the excellent work done by the core technical committee comprising 
Ms. Joan Onyango (KLRC), Ms. Rosemary Njaramba (CoG), Ms. Zipporah Muthama 
(CoG), Mr. Justice Gatuyu (KLRC), Ms. Mukami Kibaara (CoG) and Ms. Christabel 
Wekesa (KLRC) which laid the foundation for the development of this Report. The 
Technical Committee incorporated the Office of the Attorney General & Department 
of Justice, Senate, IGRTC and Ministry of Devolution and ASALs whose input we 
sincerely appreciate. It is through their enthusiasm, hard work and commitment that 
we credit the accomplishment of this mission. We especially thank the staff of KLRC 
and COG (the joint secretariat of the Technical Committee) for their dedication and 
tireless efforts in ensuring successful completion of this Report. Special mention must 
go to the KLRC Chairman, Mr. Mbage Ng’ang’a who at various points was personally 
involved in the audit process.

We commend Dr. Conrad Bosire and the team of sector consultants namely: Peter 
Mwangi for the exhaustive research in the policy and legal frameworks. They worked 
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tirelessly with the technical committee to constantly revise, edit and improve the 
contents of this publication. It is through this effort that we have this comprehensive 
Report.

Finally, we are indebted to the people of Kenya for according us the opportunity to 
serve and being the reason we continue to evaluate ourselves as a Country.

Thank you!

Ms. Jacqueline Mogeni, MBS  Mr. Joash Dache, MBS

CEO, Council of Governors  CEO/Secretary, KLRC
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Council of County Governors  
The Council of Governors (CoG) is a non-partisan organisation established under 
Section 19 of the Intergovernmental Relations Act (IGRA 2012). The Council of 
Governors comprises of the Governors of the forty-seven Counties. Main functions 
are the promotion of visionary leadership; sharing of best practices and; offer a 
collective voice on policy issues; promote inter-county consultations; encourage 
and initiate information sharing on the performance of county governments with 
regard to the execution of their functions; collective consultation on matters of 
interest to county governments. 

CoG provides a mechanism for consultation amongst county governments, share 
information on performance of the counties in execution of their functions, 
facilitate capacity building for Governors, and consider reports from other 
intergovernmental forums on national and county interests amongst other 
functions. The vision of the Council of Governors is to have prosperous and 
democratic counties delivering services to every Kenyan. 

Kenya Law Reform Commission 
The Kenya Law Reform Commission (the Commission) is established by the Kenya 
Law Reform Commission Act, No. 19 of 2013 (the Act). Presidential assent was 
given on 14 January 2013 and the Act came into force on 25th January 2013. The 
Commission has a statutory and ongoing role of reviewing all the law of Kenya to 
ensure that it is modernized, relevant and harmonized with the Constitution of 
Kenya. Following the promulgation of the Constitution in 2010, the Commission 
has an additional mandate of preparing new legislation to give effect to the 
Constitution. The third mandate is found in the County Governments Act, No. 17 
of 2012 which requires the Commission to assist the county governments in the 
development of their laws. This is also a requirement found in the Act.

The Act grants the Commission a body corporate status and the necessary 
autonomy to enable it discharge its mandate as envisaged under the Act. The 
Commission is wholly funded by the Government but welcomes support from its 
partners.

Before the enactment of the Act, the Commission operated as a Department 
within the Office of the Attorney-General before being moved administratively 
to the Ministry of Justice, National Cohesion and Constitutional Affairs in 2003.
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1. Introduction 

While the Constitution devolves powers the 47 counties 
in a symmetric manner, it does recognise the need for a 
separate framework for urban governance. In this regard, 

the Constitution provides that national legislation should provide for a 
separate framework of urban governance and this should entail: criteria 
for classifying urban areas into cities and other categories; principles of 
governance and management of urban areas; and provisions for public 
participation in urban governance.1 Indeed, while the basic services 
are common throughout the country, the nature or process through 
which these services are provided differs from the concentrated urban 
population versus the sparsely populated and wide geographical areas 
in rural set ups. 

Parliament passed the Urban Areas and Cities Act (UACA), which 
classifies urban areas into municipal, city and town status. Despite this, 
the general area of urban development requires an overhaul in order 
to align laws and policies to the constitutional provisions regarding 
urban governance. The expression “urban development” is used almost 
interchangeably with “urban planning”. They both refer to policies, 
laws and procedures as well as political processes, which promote 
responsible governance in the following areas inter alia: 

 A Legitimate land tenure rights 

 A Land use and planning

 A Transportation 

 A The taxation of land value as the means towards optimal 
urban development

 A environmental sustainability issues 

1 Article 184 (1). 

URBAN  
DEVELOPMENT
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 A The planning and design of transportation and communication 
networks 

 A public participation governance and inclusive leadership

The principles above are reiterated by the National Urban Development 
Policy, which indicates that the core principles for sustainable urban 
development include participatory urban planning, development 
and governance, equity in access to resources and opportunities, 
and efficiency in resource use and service provision. Other principles 
include: social, economic and environmental sustainability, inclusivity: 
cities and urban areas that cater for all segments of urban residents 
including marginalised and vulnerable groups, and good governance. 
Urban areas should also have and facilitate  connectivity and synergy 
between county, national and global urban systems, and good quality 
infrastructure and services, and are secure, clean and green. The audit 
looked at policies, laws and procedures in the thematic areas set out 
above in three main themes: 

(a) Devolved Government;

(b) Land and Environment; and

(c) Public Finance.

2. Legislation and policy on urban development 

The 2010 Constitution contains institutional arrangements, principles, 
and provisions that require policy and legislative measures (both at the 
national and county governments) to ensure smooth implementation. 
Specifically, the Constitution requires a legal framework for separate 
urban governance, as well as laws and policies to facilitate the same. 

There are a number of laws and policies that have been enacted or 
adopted (at national and county levels) and these provide a general 
basis for implementing urban development. The laws and policies are 
analysed in the table below. 
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3. Main conclusions and recommendations 
 A The National Land Policy (2009) should be reviewed to 

provide for the role of the National Land Commission and 
county government in urban land use planning and policy 

 A The National Urban Development Policy 2016 should be 
reviewed to incorporate provisions of Article 67 of the 
Constitution (the role of the National Land Commission). The 
policy should also have the input of the county governments 

 A The National Housing Policy should be reviewed to include 
devolution arrangements and specifically recognise the role 
of counties in substantive areas of policy implementation. 
Specific areas include: slums and informal settlements, 
rural housing, land use planning and management, estate 
management and maintenance, etc.

 A Similarly, the National Slum Upgrading and Prevention Policy 
should include the role of counties in ensuring proper human 
settlements and housing 

 A The National Spatial Plan (2015 – 2045) should be revised to 
incorporate constitutional arrangements regarding urban 
planning and development, especially as they relate to county 
governments and the role of the National Land Commission.  

 A The Urban Areas and Cities Act should be reviewed to provide 
more clearly on the roles and limits of National Government, 
county government entities, and the National Land 
Commission on issues of urban planning and development. 

 A The Urban Areas and Cities Act should provide for and 
facilitate, a in a clearer manner, inter-county planning and 
financial services 

 A The Physical Planning Act (PPA) of 1996 should be overhauled 
to take into account the existing governance arrangements 
and post-2010 regimes for physical planning 
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